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Occidental Justice: The Disastrous Fallout When Drunk Sex Meets
Academic Bureaucracy

A drunk freshman boy met a drunk freshman girl in this dorm at Occidental College. When their sexual encounter collided with a panicked
and pressured academic bureaucracy, it quickly became a disaster.
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On September 7, 2013, two freshmen were gearing up for their third Saturday
night at Occidental College. The small liberal-arts school in the Eagle Rock section of
Los Angeles was just beginning its fall term, and after an unseasonably warm day that
ran well into the 9os, the campus settled into one of those clear 70-degree nights that
people plan their retirements around. In the southeastern corner of campus, under the

red tile roof of Braun Hall, the hours ahead offered nothing but possibility.

The one freshman, John, eighteen years old and a slim six one, was good and drunk by
sundown. He'd started drinking earlier in the day as part of a freshman-jock initiation.
Shots, chugging, stupid human tricks—bonding and hallowed ritual to some, hazing to
others—left him too drunk to finish the initiation, and around 11:00 P.M. a teammate
escorted him back to the second floor of Braun. He would later describe that night as
the drunkest he's ever been, and a neighbor from down the hall would describe his
level of intoxication as a "shitshow." He was "slurring his words, stumbling over the
others when he got up." That kind of drunk.

The other freshman, Jane, one month shy of her eighteenth birthday and a mere five
feet two inches tall, was rebounding from the previous night's hangover by shooting
vodka and sipping screwdrivers at a small gathering in a friend's room. Around 10:15,
she and some friends went looking for a party off campus, but once her preparty buzz
turned into full-blown, falling-down drunkenness, she parted ways with the group and
started to make her way back to her room on the third floor of Braun. One of the
friends who helped get her back to the dorm would later say Jane had a hard time
walking and, upon seeing a resident advisor, said, "I have to act normal." That kind of
drunk.

Once inside the dorm, Jane ran into John's roemmate, who told her that John was
having a little dance party in their room. Her interest piqued, she went into the room,
and by the time John's roommate caught up with her a few seconds later, John and
Jane were embracing. The roommate promptly left John and Jane alone, and minutes
later, two of Jane's friends who'd been with her earlier in the evening came in to check
on her. One of them would later describe the ensuing half hour as Jane "trying to kiss
John and dance with him ... and John trying to get [the two friends] to leave.” That
friend also said that "Jane was grabbing John and trying to kiss him... . John was
'somewhat' responsive ... but 'also seemed pretty indifferent’ to Jane's advances. [The
friend] observed that John was 'not at all going for her ... it was not like he was

grabbing her and pulling her onto the bed.' " Eventually, according to Jane's other

friend in the room, "John and Jane laid down together on John's bed, with Jane on top



of John ... 'getting really physical ... [with Jane| 'Kind of riding on top ot John. Her
hips were moving... . It looked like something sexual was going down." " Her two
friends convinced Jane it was time to go home, but not before she gave John her
number. (The college would later commission an inquiry into the events of the night,
with two independent investigators interviewing witnesses and summarizing their
statements—and in some instances quoting them directly—in an official report. All
observations attributed to witnesses in this story, as well as texts cited, are taken from
that report.)

The two friends got her back to her room, put her to bed, and left. It was 12:31 A M.,
and she got a text.

JOHN: The second that you're away from them, come back
JANE: Okay

JOHN: Get the fuck back here

JANE: Theye still with me o

JOHN: Make them leave. Tell them yoy want to sleep. I'dc. [| don‘tcare.] Just get

back here

JANE: Okay do you have a condom
JOHN: Yes.

JANE: Good give me two minutes
JOHN: Gome here.

JANE: Goming

JOHN: Good girl

JOHN: Knock when you're here

Seemingly aware of what was coming next, Jane texted a friend "I'm wasted" and
"I'mgoingtohave sex now," and while she made her way down to John's room, she
vomited in a trash can in the hallway before making it to the men's bathroom and,

finally, John's room.

Later, John would say he remembers few specifics about the following hour, including
the 12:39 A.M. text he sent to his roommate instructing him to "stay the fuck out of our
room." He also put a piece of paper in the slot for the key card to the room, the
millennial equivalent of the sock on the doorknob. Jane would say that she doesn't
remember much either, except for when she told John she'd just thrown up and
needed a piece of gum; and when she asked him again if he had a condom; and when
she performed oral sex on him; and when John told her that his roommate had just
walked in on them having sex. (His roommate would later tell investigators that, based
on what he was told to look out for during the sexual-assault-prevention training he
received during orientation, what he saw when he walked in the room didn't look like
sexual assault.) Later, when John went down the hall to use the restroom, a neighbor
from down the hall knocked on John's door to check on Jane. According to the
investigators' report, "He asked if she was okay. Jane responded, 'yeah. [He] said he
asked, 'Are you sure? Jane replied, 'Yeah, I'm fine.' [He] said he asked Jane Doe a
third time if she was okay, and she answered that she was." While the neighbor would
also say that Jane answered "kind of unconvincingly” and she sounded "kind of sad,”
he said he "took her word for it." (Jane told investigators that she also remembers this
exchange.) John returned from the rest room, and thirty minutes later Jane left his

Toom.

At 1:57 A M., John texted his roommate, "Our room is free, go back any time,"” and
twenty minutes later Jane sent the following text message to two friends:

John would later learn that he finished the night by talking to a female friend for a few
minutes—about what he does not recall—and going to sleep. Jane, meanwhile, went
back to her room, where, her roommate would later say, she "was not making sense,
was slurring her words, could not unbutton her clothing... ." However, when Jane's
roommate went to take a shower, Jane got out of bed and made her way to the
common room in another dorm. Her roommate eventually found her in her pajamas,
"sitting on a couch on some guy's lap," as her roommate put it, and joking about

Nascar. Her roommate got her out of there, stating later that Jane was incoherent.

John and Jane would both wake up the next day extremely hungover and uncertain
about what had happened. Later in the day, Jane would learn she was no longer a

virgin. Three months later, John would find out he'd been expelled.

Before Rolling Stone and UVA, before Jameis Winston and Florida State, before a
slight young woman began hauling a mattress around Columbia University, there was
Title IX, the landmark 1972 statute establishing that no student in a federally financed
education program can be discriminated against or deprived of equal access to
education because of his or her gender. For decades Title IX was known mostly for its
impact on college sports, and though the law technically covered incidents of

harassment and violence, sexual assaults on college campuses were generally matters




left to the discretion of college administrators. "Most schools were not thinking of
these cases as being about Title IX," says Nancy Cantalupo, a professor at Georgetown
Law and a vice-president at the National Association of Student Personnel
Administrators. "They were just thinking about them as being a part of their student

disciplinary process."

That all began to change in 2011, when the Office for Civil Rights in the Department of
Education, which is charged with enforcing Title IX compliance, sent out what it calls a
"Dear Colleague” letter informing any college that receives federal funding—that would
be almost all of them—that it must treat sexual-assault claims as potential federal civil-
rights violations or risk losing their funding. The decision effectively put colleges in the
law-enforcement business, and it also provided a powerful tool to a new generation of
activists across the country who were fed up with how administrators too often blamed
or dismissed victims of sexual assault on campus.

The night after their drunken encoutner, John and Jane sat outside Braun Hall and, according to John, talked
for two hours about what had happened the night before — which both claimed they couldn't really
remember.

Esqure Emiy Shus

In the spring of 2013, two professors at Occidental, Caroline Heldman and Danielle
Dirks, filed two complaints against the school, under Title IX and a related law, on
behalf of the recently formed Oxy Sexual Assault Coalition (OSAC), alleging Occidental
had mishandled investigations and underreported incidents of sexual assault for
dozens of women. OSAC's list of grievances is disturbing, including: "two of three
respondents found responsible for multiple rapes have been invited back on campus,
exposing a new crop of students to known predators"; "administrators telling survivors
after meeting their assailants, he didn't seem like the type of person who would do
something like that' or 'he didn't seem like a rapist' "; and a college administrator
"telling a group of male athletes that most of the cases of alleged rape at Oxy are 'girls
getting back at their ex-boyfriends.' " There were allegations that critics of the
administration were being intimidated and that their e-mails were being secretly
monitored, both charges that Occidental would deny. Under intense pressure from
both the OCR—which was investigating the potential Title IX violations and could,
theoretically, withhold Occidental's federal funding—and campus activists, the college
president, Jonathan Veitch, promised to make amends and turn Occidental into a
national leader in fighting sexual assault, in part by revising its policies on

investigating such offenses and expanding its definition of sexual assault.

John was only vaguely aware that all this was going on when he made his decision to
attend Occidental. "T'd heard about it, but I had this kind of "it won't affect me'
mentality," he says, sitting in the shaded area outside a Starbucks in a sunny part of
California last November. "College has this built-up reputation as being the best years
of your life. You're gonna get a great education, you're gonna meet amazing people, you
have the social and moral liberty to indulge yourself. It's built up as that in our society,

and it was definitely that way for me."”

Fourteen months since that night, John has agreed to speak in detail for the first time
about his experience at Occidental. With a pristine white zit just above his mouth and
little evidence of ever having shaved, he's a young nineteen, and in between bites of a
bagel and sips of some chai concoction, he spoke a little about his life before college:
born and raised in California to religious parents; an A student who drank a little but
not much in high school; a varsity athlete in a prep-school sport; a highly social kid
who, in the words of his father, never clung to his mother's leg when entering a new
room. He'd applied to Occidental in part because his grandparents had met there as
students and in part because he liked its international-relations program, and when he

was accepted, he crossed his other options off the list.

John—not his real name, as he prefers to remain anonymous—arrived on campus at
the end of August and, like all incoming students, attended the mandatory orientation
seminars. "Absolutely mandatory,” he says today. "And due to the fact that they'd just
been hit with this major Title IX suit a couple months earlier, our orientation was
absolutely dominated by sexual assault." When the presentations turned to alcohol and
its role in sexual assaults, John recalls, "the line is basically that you have to get
consent. If someone's incapacitated, if someone's passed out, [they] can't give consent.
That was pretty clear.”" Nothing about signs of potential incapacitation beyond obvious
unconsciousness? None that he can recall, John says. "Even now it's murky on where
the line is between drunk and incapacitated.” (Occidental declined to clarify how its
orientation distinguished between intoxication and incapacitation either during 2013

or after.)



He knew Jane a little from around the dorm and from a class they had together. "I had
seen her two or three times in class. I had one conversation with her. I really didn't
know her at all." And then came his initiation night. "There were a variety of drinking
games, like you had to drink a eertain amount of alcohol in a certain amount of time,
then you had to do push-ups and run to another house. There were four challenges,

and I made it through three because I was throwing up so much."

John says he remembers almost nothing from the following hours back at his dorm.
"Nothing specific. I woke up and I was like,wow. Like, what?" He checked his text
history and put the pieces together, slightly mortified by what he was reading. ("When
Ilook in the mirror, do I see that person [from the texts]? No. That was me extremely,

extremely intoxicated.")

Jane—also not her real name—told investigators that she woke up on Sunday morning
still a little drunk and saw a number of missed calls and "freaked out voice mails" from
the friend to whom she wrote "Imgoingtohave sex now." Reading through her text
messages, she began to suspect what had happened, but she wasn't certain until later
in the day, around seven, when she met with John's neighbor from down the hall—the
"Are you okay?" one—who confirmed what happened. (John's roommate told
investigators that he'd met with Jane earlier in the day, around 3:00 P.M., and told her
that she'd had sex with John, though Jane never mentioned this meeting in her
statements.) Around 11:00 P.M., she bumped into John and, according to the
investigators' report, "asked him bluntly, 'Did we have sex last night?" He told her that
they did. But when she asked how he knew, he said he did not remember having sex
with her. He said that he concluded they had sex, because he found her belt and
earrings, he saw his text messages, and he found a used condom.” (Jane, through her
attorney, declined to comment for this article and has never spoken publicly about that
night or its aftermath. All statements and recollections attributed to her are from the

investigators' report.)

After this initial encounter, John says, they met up again later that night and spoke for
a while outside their dorm. "We just sat outside Braun Hall and talked for like two
hours. I'was like, 'Wow, we had sex last night and I don't really know you,’ and she was
like, 'I don't really know you.' And we just talked it through. I mean, it's awkward, but
we had a pretty decent conversation and basically chalked it up to a drunken mistake.
We left things very good right then.

"That was Sunday night, and Monday, the next day, I was sitting in class and she
wasn't there,” he says. "And halfway through the period—there's a whole bunch of open
seats—she walked in. I was at the far side of the classroom. We made eve contact, she
came over and sat next to me." John's roommate, who was also in the class, told
investigators that it looked like the two were getting along normally. "I thought it was
weird after I learned of the complaint,” he said. "Why sit next to him if he assaulted

vou?"

Attorney Gloria Allred at a press conference in April 2013 with Occidental students who complained that the
eollege violated federal standards for dealing with their claims of rape or sexual assault.
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Jane was late for class because, acting on advice from her roommate, she'd gone to the
campus health center to speak to a counselor about Saturday night. According to Jane's
statement to investigators, the counselor listened to her story and responded: "That
sucks a lot." Jane then met with the resident survivor advocate, who advised her to go
get a rape kit performed at a local clinic. The advocate also told her that since she was
seventeen, the doctor would have to alert the authorities. As Jane did not want to
involve the police, she instead went to class and sat next to John because, as an advisor
would later report, she "didn't want to make a big deal of it." (The advisor also reported
that she told her she "felt fine sitting next to him" and that he "genuinely seems like a
good person”—which may have been plain statements of fact or, as some would later
contend, evidence she was in denial, which is not uncommon among trauma and abuse
vietims.) After class, she approached her professor, Movindri Reddy, and over two
conversations, told her everything that had happened. Reddy suggested she speak to

someone.

Jane and John would text later that night:

JOHN: What did you guys talk about? [referring to a group dorm meeting]
JANE: Making good decision. Which | found somewhat fitting.

JOHN: Ahaha that is definitely fitting. | think I'm gonna take a long break from

alcohol here -

JANE: | might join you on your stint of sobriety




JOHN: Doootttt. I'm gonna be sober all week, | need to focus on school and get

my head on straight.

JANE: Do you feel guilty?

JOHN: Yes. | was blackout drunk but | still feel terrible about what happened. I'm

50 sorry that everything happened this way, | wish it was more special for you.

JANE: Okay

JOHN: | don't know. I'm not angry that stuff happened between us, | just wish we

had known each other more

JOHN: I'm glad that we're still talking :)

JOHN: Sigh. | hope none of that came across the wrong way. | want you to know

that I'm not a bad guy.

JANE: | think I'm still trying to think through everything. And I'm not doing a great

jobs

"I thought we were just kinda gonna have an awkward friendship moving forward,"
John says. "Unbeknownst to me, she'd been talking to a lot of people. You know,
counselors.”

One of those counselors was Danielle Dirks, the professor who'd helped file the Title IX
complaint the previous spring and the someone that Reddy suggested she speak to.
According to Dirks's statements to investigators, when Jane first told Dirks her story,
Dirks called what happened to Jane "rape,” to which Jane replied, "Oh, I am not calling
it rape yet." According to Jane's statements to investigators, Dirks told her that John
"fit the profile of other rapists on campus in that he had a high GPA in high school, was
his class valedictorian, was on [a sports] team, and 'from a good family.' " Dirks would
also tell the investigators that Jane's behavior matched "the dozens of other survivors
[of sexual assault] I have met with on campus"; that Jane had been in "a strong state of
denial" about the nature of the event; that John was "acting in the same way all these
other young men [involved in sexual assaults] have acted by checking in on Jane after
the incident, and seeking to manage her by being nice in a manner ... described as

'disingenuous.' "

(Dirks did not respond to requests to be interviewed for this story, but she told the
Web site Business Insider in May 2014 that "regarding my alleged statement on the
‘profile of a rapist' at Occidental, the College's investigative report misrepresents my
statements and contains factual errors regarding my involvement in the case.”
Whether Jane misrepresented to investigators what Dirks told her, or whether
investigators made a mistake when recording Jane's testimony, and whether it
bothered the college that a key witness in its investigation, the person whose
handwritten notes from meeting with the accuser were submitted as evidence, is now
alleging factual errors and misrepresentations in the final report is unknown.
QOccidental declined to comment on Dirks's claims or anything else regarding the
details of the case, citing pending litigation. However, Dirks elaborated on her view of
male college students in general to New York magazine in September: "Research,
[Dirks] says, shows that only a small percentage of college guys truly don't know where
the line is—'and, for them, if you tell them to get verbal consent, they don't push so
hard.’ She pauses. ‘But the rest of them—and I know it's hard to think of our brothers,
our sons, like this—are calculated predators. They seem like nice guys, but they're not

nice guys.' ")

Over the following week—as she continued speaking with Dirks and, as she relayed to
investigators, her roommate "pushed her to realize that she had been sexually
assaulted"—Jane started to develop what she described as emotional problems.
Nightmares. Problems focusing. Flashbacks to that night. According to the
investigators' report: "Jane Doe stated that she decided to report what had happened
when she realized how much it had affected her emotionally, while seeing no reaction
from John. She noted that he attended his classes without difficulty, and she 'saw that
he wasn't fazed by what had happened at all.' "

Jane told investigators that since the incident with John, "navigating around corners
with right angles 'scare[d] the hell out of me [because] I don't know what is around the
corner.'" She also said that she heard John was "going on about how much he hates
women." (John denies saying anything like this.) And she told investigators, "It scares
me that he still goes out and still goes to party. I don't think anyone should have to go
through what I have gone through."

About ten days after the event, Jane decided she would report the incident to both the
campus and criminal authorities. (At Occidental, like nearly all colleges, a student can
choose both options, one option, or neither—there is typically no requirement that the
accuser or the college alert the local police that a potential crime occurred—though in
Jane's case, because she was under the age of eighteen at the time of the incident,
Occidental policy would have likely required administrators to contact the authorities

whether she wanted them to or not.) Jane was ready to call it rape.

"I was walking on campus with some friends at around 9:30," John recalls of
the night when his life as a normal Occidental student effectively ended. "I got a call on
my cell phone from an unknown number and I picked it up. It was the Title IX director
of the school, saying, 'You need to get all your stuff and get out of the dorm. We're

gonna have officers take you somewhere.' She was being extremely legalistic, telling me

that there's a complaint against me but not really clarifying what it is. And I remember



just being like, Tell me what's going on.' And she was just like, 'We really can't.'

"I called my dad right away,"” John says, "and I was like, "You should go outside. I have
something to tell you. "

John's father called a family friend, an attorney in Los Angeles named Mark Hathaway,
and after learning the extent of the allegations over the next few days, according to
John, they started "looking over the text-message evidence. It was like, logically,

there's no way they could expel me."

Around the time Jane filed her complaint with Occidental, she went to the LAPD,
where, according to her statement to investigators, she was asked by a desk officer "if
John forced her into his room, and when she said 'No,' the officer stated, "Well then,
it's not rape.' " Jane went home distressed. (According to a representative from the
LAPD, this was a procedural error and not how accusations of sexual assault are
typieally handled. It is also a prime example of exactly what women fear they will
encounter if they go to the police.)

Despite the initial encounter, LAPD detectives visited Occidental several days later and
told Jane that they would investigate the case. Six weeks later, after collecting evidence
—ineluding the text messages exchanged by John and Jane—and interviewing
witnesses (except for John, who, on the advice of his attorney, declined to be
interviewed by the officers), they found insufficient evidence to charge John with a
crime. According to the Charge Evaluation Worksheet completed on November 5, filled
out and signed by the deputy district attorney, "witnesses were interviewed and agreed
that the victim and suspect were both drunk, however, that they were both willing
participants exercising bad judgment... . Specifically, the facts show the victim was
capable of resisting based on her actions... . More problematic is the inability to prove
the suspect knew or reasonably should have known that she was prevented from
resisting in that state. It would be reasonable for him to conclude based on their
communications and her actions that, even though she was intoxicated, she could still

exercise reasonable judgment... ."

Occidental—of which seventy-seven-year-cld Thorne Hall is the symbolic center—is awaiting rulings from the

federal government on complaits of its handling of sexual-assault cases
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Alittle over a year later, the investigating officer (who asked that her name be
withheld, explaining that she doesn't want to appear in Web searches about this case
and potentially dissuade victims from speaking to her) remembered the case clearly:
"We had these really bad text messages that supported a consensual encounter," she
says. "Even though everything pointed to her being intoxicated, she still had enough
frame of mind to send these text messages saying, 'I'm on the way. I'm coming. I'm
coming. Do you have a condom?’ So his state of mind is, she's saying yes... . How was
he supposed to know that she did not want to give consent? And if he's intoxicated,
then that kind of falls under the same category: Was he able to give consent? There's a
whole bunch of different factors that went into this.

"Based on the evidence," she adds, "T don't think he committed a erime."

‘When he stepped up to a podium at the White House last September to
launch "It's On Us," a campaign to combat sexual assault on college campuses,
President Obama said, "An estimated one in five women has been sexually assaulted
during her college years." That statistic—which quickly took hold in conversations
around the issue—stems primarily from a 2007 study commissioned by the National
Institute of Justice in which 19 percent of female students reported experiencing a
completed or attempted sexual assault during their four years in college, with sexual
assault defined as ranging from forced vaginal sex to "forced kissing or fondling.” The
findings were based on Web surveys of students at two unnamed public universities,
and they more or less mirror the findings of a few other studies over the past few
decades.

However, the lead author of the NIJ study, Christopher Krebs of RTI International, a
research organization in North Carolina, is the first to point out the limitations of his
data. "We don't think our data are nationally representative. We've never described
them in that way or claimed that they are," he says by phone from his office outside
Raleigh. And since data on the prevalence of college sexual assault is widely considered
soft (due especially to varying definitions of sexual assault as well as an estimated 90
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administration's actions as less the urgent response to a growing crisis and more the
logical extension of its long-held sympathies. "There really has not been an increase in
incidents,"” says Brett Sokolow, a lawyer and the founder of the National Center for
Higher Education Risk Management, which consults with colleges and universities on
their sexual-assault policies. "The catalyst was a shift in priorities for a new

administration coming into office."

"When I started here at the White House," says Lynn Rosenthal, who joined the
‘Obama administration in its early days as the White House advisor on violence against
women and left her position in January, "the vice-president asked me to look at all the
data about violence against women and girls, and he wanted to know what was
different from fifteen vears ago, when we passed the Violence Against Women Act."
(Then-senator Biden was instrumental in the passage of the 1994 bill, which helped
contribute to a staggering 67 percent decrease in reported rates of domestic violence
between 1993 and 2010.) "And when we looked at the data, the high rates of both
dating violence and sexual-assault experience by women in the sixteen- to twenty-four-
vear-old age group just really stood out. The vice-president looked at this data and
said, 'This is where we need to be working. If we can make a difference here, we can

make a difference.’ "

Concentrating on college campuses made sense for the administration, as the women
at risk were of college age and it was also where the administration had some direct
control. "The federal government has no jurisdiction over rape," explains Senator
Claire McCaskill, a former sex-crimes prosecutor who is leading the charge on a bill to
strengthen the process by which colleges measure and report incidents of sexual

assault. "But it has jurisdiction over campus sexual assault via Title IX."

The 2011 Dear Colleague letter "was the first time the administration called sexual
violence specifically a civil-rights issue,” says Catherine Lhamon, the current assistant
secretary for civil rights at the Department of Education. And in threatening to cut off
funding to a college or university that the OCR determined was unable or unwilling to
enforce Title IX, the administration literally made a federal case of campus rape.
College administrators were officially on notice, and the stakes for noncompliance—
loss of money to cover financial aid and scientific R&D, among other federal funds, as
well as the very bad publicity that comes with being on the OCR's hit list—couldn't be
higher.

In addition to requiring every college to employ a dedicated Title IX coordinator to
oversee compliance, the Dear Colleague letter recommended schools provide "holistic
and comprehensive victim services" to accusers (counseling, etc.) and stipulated that
colleges must apply a "preponderance of the evidence" standard to its proceedings
rather than the higher "clear and convincing” standard or even the highest "beyond a
reasonable doubt" standard used in criminal cases. (Although some experts estimate
that 80 percent of colleges were already using the preponderance-of-the-evidence
standard prior to 2011, it became the national standard thereafter.) The preponderance
standard dictates that any judge or jury be only 50.1 percent sure that the accused is
responsible, and it typically applies to civil cases in which monetary damages (rather

than jail time) are what's at stake.

While advocates of the shift to preponderance say it merely brought campus
investigations in line with other Title IX investigations and civil proceedings, it also
considerably lowered the bar for achieving a finding of "responsible," or guilty, against
the accused. "It should not be harder for a victim to prove that she was assaulted than
it is for the person she's accusing to prove the assault didn't occur,” explains Sokolow.
"A preponderance [standard] creates a level playing field, whereas with any higher
standard, it technically privileges men. It makes it harder for a victim to prove that a
male assaulted her." Besides, Sokolow says, "Colleges aren't really addressing rape.
They're addressing sexual violence as a civil-rights violation and as a form of
discrimination, and their definitions are much broader.”

This shift helped spur reports to campus authorities—by nearly 50 percent, with the
number of sexual-assault reports on college campuses across the country jumping from
3,177 in 2011 to 4,721 in 2013. (At Occidental, it increased by more than 400 percent,
from twelve incidents in 2011 to sixty-four in 2013.) However, there was no
comparable shift in the number of reports to the police. "It should surprise no one that
students are choosing to go to colleges" before criminal authorities, says Joseph Cohn,
the policy director with the Foundation for Individual Rights in Education (FIRE), an
advocacy group for free speech and due-process rights on campus. "Complainants are
being told by well-intentioned victims' advocates that law enforcement doesn't really
have an interest in doing this for you, and you'll be put under intense scrutiny and
they'll cross-examine yvou and they won't believe you. On campus, there's a lower
standard of evidence, and vou'll get a much easier outcome with much less scrutiny.”
In a Senate roundtable on sexual assault last year, Alexandra Brodsky, a prominent
sexual-assault activist and herself a sexual-assault survivor, confirmed as much:
"When I reported violence to my school, five, six years ago now, I was explicitly told
not to go to the police—that it wouldn't be worth it and would be emotionally
draining... . I know I would never have come forward if I had been forced into that

option."”

In the case of John and Jane, how the LAPD and the district attorney's office
interpreted and acted on the evidence would have no bearing on the campus
investigation. Occidental, using its own standard of proof and its own policies and

definitions, was in charge.

"I went into monk mode," John says of the days and weeks following Jane's formal
complaint. "Like: I'm just not gonna feel things, which is easier said than done... . Like,

I'm nineteen. I just left home. My mom's poring over details of me having sexual



intercourse with a girl. I felt like I was a kid that got completely thrown around by a

bunch of people with high-powered doctorate degrees and a lot of institutional power."

John was being investigated for two potential violations of the school's student conduct
code—sexual assault, and nonconsensual sexual contact. (The former is defined by
Occidental as "having or attempting to have sexual intercourse with another
individual: by force or threat of force; without effective consent; or where that
individual is incapacitated”; the latter is a broader definition and encompasses
inappropriate touching, kissing, and the like.) He also received a "stay away" letter
from the school's dean of students' office, directing him to avoid contact with Jane. "On
a small campus of two thousand people," he says, "everyone knew. I would get death
stares daily." Jane, according to her attorneys and investigators, continued to struggle
with anxiety and fear, with Dirks reporting Jane telling her that "at one point, [she] sat
unable to move for twenty minutes on a bench on campus.”

The college hired an outside agency, Public Interest Investigations, to oversee its
inquiry, with two independent investigators interviewing ten witnesses, including
Jane. John declined to speak with them, although he and Jane both agreed to turn over
their texts. At Occidental, as at many colleges, neither the accused nor the accuser is
permitted to have an attorney present during questioning, which campus authorities
believe is the best way to keep bickering and blowhards out of what's supposed to be a
private, speedy deliberation. However, any testimony given to the private investigators
can be considered fair game in eriminal investigations, and because of the LAPD
inquiry, John's attorney advised him to decline to be interviewed by campus

investigators.

John and Jane were each able to choose an advisor to help guide them through the
process, and Jane's was Movindri Reddy, the professor who had first put her in touch
with Danielle Dirks. John, however, had a more difficult time trying to find someone.
"I'm at a new place, and I don't know any of the staff. My lawyer pulled up a list of
people with Title IX training, because they were the only ones who could serve as
advisors. I just kind of went down the list. Most of the people I asked said no." (Five
Occidental staffers declined to be his advisor.) "Eventually I found a nice lady who
worked in dining services to sit with me. She'd previously served on a panel, and she

said my chances of winning were extremely good."

According to college policy, "Formal resolution of a complaint ... will occur through the
use of a Conduct Conference”—which is recommended for uncontested accusations
—"or a Hearing Panel ... which typically consists of three members drawn from a pool
of trained faculty and campus administrators.” However, Occidental determined that
John would not face a hearing panel but rather a single external adjudicator, Marilou
Mirkevich, a local lawyer specializing in employment law. (Occidental's policy permits
it to appoint an external adjudicator at its sole discretion. It declined to explain its

decision, either to John's attorney or to Esquire.)

To Mirkovich, the hearing needed to resclve four issues: Did John and Jane have sex?
Did Jane, at the time of the incident, appear to give consent? Was Jane too drunk—and
in fact incapacitated—to provide consent? And did John know, or should he have
known, that she was incapacitated? John and Jane were allowed to make opening
statements. Witnesses were called and questioned. And John, who'd entered the
proceedings confident of his chances, says he grew uncomfortable as the hearing
unfolded. "I was in a room full of women, and there's a crying girl with a lengthy
speech about how I sexually assaulted her, and she broke down in tears," he says. "And
looking around, I saw the look on all these women's faces, and they're relating. My
adjudicator, hired by the school, I saw the look on her face and I'm like, That's not
good." (Occidental has no policy about the optimal male-female balance of such
proceedings, meaning, in theory, Jane could just as easily have been placed in a room
full of men.)

Over the course of the six-and-a-half-hour proceeding, it was quickly determined that,
yes, John and Jane had sex, and, yes, at the time, via text messaging, it was reasonable
to conclude that Jane was giving consent. But was Jane too drunk to give consent—was
she, in fact, incapacitated? And should John have known that Jane was so drunk that
her consent was questionable, despite the fact that he himself was just as drunk?

To John, those questions began and ended with what he gleaned from the sexual-
assault orientation: You're ineapacitated and unable to give consent when you're
passed out and you physically can't speak or indicate yes or no. To Scott Berkowitz, the
president of the Rape, Abuse & Incest National Network (RAINN), incapacitation is
about "being physically unable to resist or unable to speak. Generally it's understood to
mean that drugs or alcohol have had such an effect on [a victim] that they’re notin a
position to express consent." To the state of California, incapacitation means
"incapable of resisting because the vietim ... was unconscious or asleep [or] was not

aware, knowing, perceiving, or cognizant that the act occurred.”

None of these definitions mattered. The only definition that mattered to Mirkovich was

Occidental's:

"Incapacitation is a state where an individual cannot make an informed and rational
decision to engage in sexual activity because s/he lacks conscious knowledge of the
nature of the act (e.g., to understand the who, what, when, why, or how of the sexual
interaction) and/or is physically helpless. An individual is incapacitated, and therefore
unable to give consent, if s/he is asleep, unconscious, or otherwise unaware that sexual
activity is occurring... . Evaluating incapacitation requires an assessment of how the
consumption of aleohol and/or drugs impact an individual's decision-making ability;
awareness of consequences; ability to make informed judgments; or capacity to

appreciate the nature and quality of the act.”

Mirkovich concluded that Jane's "successfully navigat[ing] herself, under her own

power to [John's] room ... [indicates that she] had an awareness of where she was and



that her motor skills were sufficiently mtact.” However, Mirkovich also concluded that
because multiple witnesses describe her as "slurring her speech, stumbling, and not
making sense ... [Jane's] decision-making ability was significantly impaired... . [She]
was not aware of the consequences of her action and she did not have the capacity to
appreciate the nature and quality of the act. Accordingly, [Mirkovich] finds [Jane] was

incapacitated.”

Did John know she was incapacitated? Mirkovich decided that even though John "was
more intoxicated than he had ever been," and that "this level of intoxication so
impaired [John's] ability to assess [Jane's] incapacitation that he did not have actual
knowledge of [her] incapacitation,” his state of mind had no bearing. Occidental policy
dictated that "being intoxicated or impaired by drugs or alcohol is never an excuse for
sexual harassment, sexual violence ... and does not diminish one's responsibility to
obtain consent.” If a sober person would have known that Jane was too drunk to know
what she was doing, Mirkovich reasoned, then John should've known that, too. (At
press time, Occidental had refused to release a transcript of the hearing, so all of
Mirkovich's findings come from her final report to the college. Mirkovich declined to
speak with Esquire.)

Mirkovich declared John responsible for both violations. Occidental, like many
colleges, had a variety of options for punishments, ranging from community service
and censure to expulsion. (In 2010, the Center for Public Integrity found that a mere
10 to 25 percent of students found responsible for some degree of sexual assault were
expelled. Oceidental, for its part, once assigned a book report to a student found
responsible for sexual assault.) However, John was given the most severe punishment:

"permanent separation from the college."

"I was in shoek," John says now. "I went from There's no way I could lose to Wow,
okay. I'm going to be living with my family again." Under Occidental's system, both
students can appeal the decision on the grounds of procedural errors or the existence
of new evidence. In his appeal, John cited, among other factors, the all-female makeup
of the deliberations and Danielle Dirks's potentially prejudicial statements in the
investigators' report (which Dirks herself now disputes), but the college found none of

his objections qualified.

It was the middle of December, with winter break looming, and John had to act quickly
if he was going to transfer to another school before the next semester began. He
contacted a small college in the Midwest he'd previously considered attending, and the
college agreed to take him, unaware of what had happened at Occidental. It was not a
world-class institution, but it would allow him to continue his education while his
lawyer plotted his next move. He arrived on the first day in January, just a few weeks
after his expulsion from Occidental, and immediately, he says,"I get called into the
dean's office. They said, "We got an anonymous call. Have you been expelled from
Occidental for sexual assault?' I was like, How do you know this?" And they were like,
"We can't say. An anonymous phone call.’ They rescinded their acceptance, and I flew
back home the next day."(Officials at the college would only confirm that Jehn had

been accepted and that his acceptance had been rescinded.)

John had nowhere to go.

And so he sued, mostly, he says, because Occidental left him no choice. "After
learning that I would have trouble attending another institution, I had to press
charges. I have to get an education.” In February 2014, he filed suit with the L. A.
Superior Court to ask for a Writ of Mandate, which would overturn the college's

decision and clear John's record on the grounds he didn't receive a fair hearing.

Upon filing his petition, John also asked the court to stay the school's decision so he
could apply to other schools without a mark on his transeript that may or may not be

final.

To make his case, John submitted the college's investigation and hearing reports as
evidence, which made all of the internal documents, texts, e-mails, and deliberations
part of the public record. (Occidental says that John or his lawyer had no right to
remove these documents from the college's secure server or to make them public.
Occidental requested the court seal all the files, and the court declined to do so.) The
names of Jane and John are redacted, though none of the witnesses are so fortunate.
After the documents became public, one of the female witnesses described to the
Huffington Post that she received hate mail along the lines of: "What kind of a radical
fucking man hating dyke are you?" and "Please, slice your goddamn wrists, nail your
pussy shut and go wait tables before you harm someone else. It's bitches and whores
like you who give women a bad name." (Neither Jane's friends nor any of the other
witnesses we contacted responded to our requests for comment on this story. We have

withheld their names for obvious reasons.)

Using these documents as evidence, John's attorney, Mark Hathaway, set about
attacking the external adjudicator's decision: "It would be difficult to imagine a better
documented case of consensual sex than this case, where the female student initiates
the sexual contact, asks for a condom in writing, tells a friend she is going to have sex
in writing, asks for a condom again when she gets to the room, tells friends she is 'fine’
when she is having sex, willingly performs consensual oral sex, is interrupted by a
roommate while having sexual intercourse and continues having intercourse, and then
texts smiley faces to friends right after having sexual intercourse.” All of this,
Hathaway argued, demonstrated that Jane "had "conscious knowledge of the nature of
the act (e.g., to understand the who, what, when, where, why or how of the sexual
interaction).’ " Occidental, meanwhile, defended its procedures and policies as legal

and fair, particularly given its prerogatives as a private university.

In deciding whether to issue the stay, Judge James Chalfant told John's attorney and
the lawyer representing Occidental that "[John's] got a pretty strong position.... I



would think an eighteen-year-old boy who gets these texts would think she's fully
capable of consenting.” The court is expected to issue its final decision in May, but
Chalfant granted John's request for a stay: "Why wouldn't it be in the public interest to
stay this scarlet letter that's being attached to his transcript until such a time as there is
a final decision on the merits?"

A few weeks after filing with the Superior Court, in an apparent effort to show
Occidental’s inconsistent application of its own sexual-assault policies, John filed a
sexual-assault complaint against Jane Doe with Occidental. He claimed she did not
obtain his consent prior to performing oral sex on him—as he doesn't even recall this
happening, and nobody ever asked Jane whether she received consent from John, he
believes it should be subject to the same scrutiny under which he was investigated.
(Sexual intercourse, as it's defined in the Occidental policy, includes oral sex, and there
is no statute of limitations on when an accuser can file a claim.) However, because he
would not meet with the university's investigator without his attorney present—just as
he wouldn't meet with the investigator during the earlier investigation without his
attorney present—the school declined to hear his complaint, citing his "inconsistent
assertions, the timing of [his] complaint, and [his] failure to cooperate in the initial

assessment process.”

With Occidental refusing to investigate John's accusation of sexual assault, John's
lawyer then filed a Title IX complaint against Occidental with the Office for Civil Rights
in mid-October. The OCR, which receives many complaints but only commits full
investigations to a fraction of them, has yet to determine whether it will look into

John's case.

Occidental students on sexual-assault-awareness night, the day after students and alumni filed their Title IX
complaint.

EsqureEmiysn

"The current system is, on the whole, poor and improving,” says Sokolow, the risk-
management consultant, which turns out to be the nicest thing anybody has to say
about how colleges are handling sexual-assault allegations. (The new documentaryThe
Hunting Ground captures the appalling and unethical ways that many colleges
continue to treat women who report sexual assaults.) "The Department of Education
has created a square-peg/round-hole phenomenon by asking colleges to take on a
function that is simply not innate, or intuitive, for those who work on college
campuses. And I think what's happening on a lot of campuses is they're feeling the
pressure of OCR to push things forward that really should not be.”

"These investigations are hard to do even for trained law-enforcement professionals,”
says Berkowitz of RAINN. "So many schools turn them over to people with minimal
training, and the process is just set up in such a way that it's really hard to investigate
the truth of the crimes. And colleges just are not very good at it."

"Imagine a student is murdered on a college campus,” says David Lisak, a psychologist
who has studied sexual assault—including cases at colleges and in the military —for
more than two decades. "Nobody thinks that colleges should investigate and adjudicate
the case. Well, rape is really not that much less serious. Rape is a very serious, violent
crime ... so do I think that universities are equipped right now to do a proper

investigation? No."

Under the current guidelines recommended by the Office for Civil Rights, schools have
considerable leeway in how they structure their investigation and adjudication
processes. Some rely on multiperson hearing panels and some rely on what's called the
single-investigator model; some colleges have more expansive definitions of assault
than others. And some provide more protections to the accused than others, an issue
that has gained prominence as increasing numbers of accused students file lawsuits

against their former colleges for unfair hearings.

Last October, twenty-eight professors at Harvard Law School wrote an op-ed in The
Boston Globe detailing their objections to Harvard's recently enacted sexual-assault
policies, which they believe "lack the most basic elements of fairness and due process,
are overwhelmingly stacked against the accused, and ... [jettison] balance and fairness
in the rush to appease certain federal administrative officials." (Harvard's policies align
with both the guidelines issued by the OCR and Occidental's policies.) One of the
signers, Nancy Gertner, writing recently in The American Prospect and describing
herself as "an unrepentant feminist,” argued that "just because the legal system has
moved away from the view that all rape accusations are contrived does not mean it

must move to the view that none are.”

Janet Halley, another cosigner and a prominent feminist legal scholar, explained the



larger issue this way: "Thing number one: We want to have workplaces and

educational settings where sexual abuse is absent," she says by phone from

her office in Cambridge. "Thing number two: When we're charging somebody with a
violation of norms that are morally and legally important, we need to understand that
we are bringing a major accusation against them, one that can destroy their career,
their peace of mind, and their reputation. And three, we need to remember that the

legitimacy of the sex-harassment system will be squandered if we don't try to do both."

Halley finds fault with many of Harvard's policies, including the preponderance
standard. "Every legal lever has been ticked in the direction of the accuser and against
the [accused]... . I think it's almost in bad faith to be arguing that we 'need’ [the
preponderance standard] because we have to get equality of the parties. It's called
going too far." What's more, she doesn't buy the idea that because there is no prospect
of losing one's liberty, the preponderance standard is appropriate. "The idea that what
we're talking about here is just a civil sanction, the equivalent of money damages, is
unreal to me. When we expel or suspend a student and put that on the transcript, it's
going to be very hard for that person to go to any other institution of higher
education." (In a letter rebutting John's appeal to Occidental, Jane's lawyers wrote,
"Ms. Jane Doe was raped by ... John Doe," citing the adjudicator's "well-reasoned,
thirteen-page opinion,” which suggests just how empty the distinction really is between

sexual assault as a breach of student conduct and rape as a criminal offense.)

Like both Halley and Gertner, Joseph Cohn of FIRE thinks the preponderance
standard doesn't reflect the true gravity of the circumstances, and "since [the accused]
can potentially be expelled and branded a rapist, the right to counsel in these hearings
seems like it should be required.” The recent Violence Against Women Act
reauthorization included a provision that, starting in July 2015, all schools need to
allow both students to have the advisor of their choice, including lawyers, throughout
the process. However, it's up to the schools whether the lawyer can speak or not, and
any lawyer could effectively be reduced to what more than one expert has described as

a "potted plant.”

With active, participating attorneys comes the prospect of heightened scrutiny of
everyone invelved—including the accuser, who at present can be shielded from having
to answer questions from either the accused or the accused's representative. Critics of
the current system believe that without meaningful scrutiny through cross-
examination, there is no way to achieve a faithful verdict. "Sexual assault advocates will
argue,” Gertner wrote in The American Prospect, "it will be traumatic for the [accuser]
to confront [the accused], even if only through her representatives rather than directly.
It will be traumatic for the [accuser] to be asked to repeat her story over again... . These
arguments, however, assume the outcome—that the [accuser's] account is true—

without giving the accused an opportunity to meaningfully test it."

Or, as Cohn put it, "The way we sort through fact and fiction in any process that's fair is
by putting accusations through scrutiny. We can do things that try to make it less
difficult [for the accuser], but it can't be avoided.” Nobody is suggesting a "Did you
order the code red?" level of questioning, but merely a guarantee that the accused (or
his representative) can ask reasonable questions of the accuser (if not directly then
through a representative) about the accusations. At Occidental, as at many colleges,
those accused can submit questions for the accuser (and vice versa) to the hearing
coordinator, who then has the discretion to choose which questions he or she will ask.
John says that of the thirty-eight questions he submitted to his hearing's coordinator,
the ones he most wanted the coordinator to ask—like how Jane could remember
performing oral sex on John but not remember having intercourse, or how she could
remember John telling her, while they were having intercourse, that his roommate had
just walked in on them yet not actually remember having intercourse—were never
asked, and nobody bothered to tell him why.

President Obama signing a memo establishing the White House Task Force to Protect Students from Sexual
Assault, in January 2o14.
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The thing is: The system, as it was designed and reformed over the past few years,
worked here. The OCR investigation of Occidental created a campuswide, historically
high sensitivity to allegations of sexual assault. The college exercised its discretion
broadly, without transparency—a lone adjudicator instead of the three-person panel;
an expansive, extralegal definition of incapacitation; the selective choice of which
questions Jane had to answer—just as the federal guidelines allow. The criminal
burden of proof proved too high a barrier for Jane to meet, but the college's lower
preponderance standard delivered the desired outcome for her. And John's expulsion,
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diminished opportunity. There were no mistakes at Occidental, and if John's
experience with college justice sounds reasonable—if it sounds fair—then this is all
much ado about some kid getting exactly what he deserved.

If, however, something about this doesn't sound quite right, and if the L. A. Superior
Court judge ultimately finds John's "strong position" from the hearing is enough to
overturn Occidental's ruling, then there will be more and more conversations (and
lawsuits) about whether colleges, with their myriad competing interests (reputation
and ranking, building endowment and protecting athletic programs), can ever be
competent and trustworthy stewards of justice. Whether everyone might be better
served by a better-funded, better-trained police force that uses advanced police work
(see page 94) to investigate all claims of sexual assault (and if it doesn't, it'll have to
answer to the elected officials who have to answer to voters). Whether more
prosecutors might be convineed to stop limiting themselves to slam-dunk cases—as
many crities claim—and start taking more chances to try putting sexual assailants
behind bars (and face removal from office if they refuse to do so). Whether colleges
might be allowed to leave the actual investigation and adjudication to law-enforcement
experts while still providing sustained, on-the-ground support and guidance for the
accuser and the accused. Or, ideally, all of the above, anything that would treat sexual
assault as far too serious an accusation for jerry-built adjudication—and too terrible an
offense to treat as less than a crime. Such an approach would also benefit women who
don't go to college and face a 30 percent greater risk of being assaulted between the
ages of eighteen and twenty-four than do their college-attending peers, according to
one recent study of the Department of Justice's National Crime Victimization Survey
data from 1995 to 2011.

"No one here knows," John says, finishing his chai. He's enrolled at a college not
far from the Starbucks—unlike a great many other schools he wanted to attend, this
college didn't require what's called a transfer registrar report from Occidental, which
would have indicated his expulsion. (He had to supply his transcript, which, because of
the order of stay from the Superior Court, is clean for now.) And unlike his experience
at the small midwestern college he attended for approximately one hour, no one's
phoned in an anonymous tip yet. "I haven't been called into the dean's office, but it's

always in the back of my mind."

His case is on the L. A. Superior Court docket at the end of May. If the judge finds in
his favor, his family may pursue additional litigation against Occidental to cover its
legal fees, which amounted to $76,000 as of February. He still has friends attending
QOccidental, though not his former roommate—who declined to comment but who has
transferred to a less politically toxic campus, John says—and none of the other
witnesses from that night. He doesn't know what they think of him, if they think of him
at all, though he likes to remember what one of them—Jane's close friend, one of the
friends who pulled her out of John's room to begin with—told investigators: "I think
Jane was just as much a part of this as John... . She could have said, 'No," or she could

have just not responded to his texts, or just not gone back down to his room.”

Jane, meanwhile, remains at Occidental, though the Los Angeles Times reported last
spring that she had taken some time off and was in therapy for what her lawyer
characterized as post-traumatic stress disorder. She'll likely be there still this fall, when
a few hundred lucky teenagers, the Occidental class of 2019, arrive on campus, the
years in front of them filled with nothing but possibility.

A FEW QUESTIONS, ANSWERED.
‘What about the police?

Law-enforcement agencies have a terrible reputation among victim advocates for their
unwillingness and/or inability to build a case against alleged sexual assailants. Among
the efforts to fix how police departments handle sexual-assault cases, few show as
much promise as Carrie Hull's. A detective with the Ashland, Oregon, police
department, Hull launched a program in 2013 called You Have Options, and she's seen
sexual-assault reports to the police more than double (especially among the students at
nearby Southern Oregon University) in just a year. You Have Options takes the best
parts of what many colleges offer students—support, guidance, and the ability to set
the scope and pacing of the investigation (hence the Options)—and combines them
with the rigors of a full-blown police investigation. "It's a training issue for law
enforcement,” says Hull, who's currently in touch with fifty-three police departments
across the country on You Have Options training. "You have to give anybody who is
interviewing a victim of trauma, particularly sexual trauma, in-depth training on how
to do a trauma-informed interview... . Then you have to actually get out of your chair
and take that really good information that you often get from these interviews and start
corroborating it." Background checks on suspects, forensic interviews, wiring an
accuser so she might surreptitiously record a confession from an assailant: "We're not
doing anything that is not being done in any other caseload. We're just using it within a
sexual-assault caseload... . That's the stuff the DA needs" to build a case.



What about Yes Means Yes?

Over the past year, California has enacted, and New York's governor has proposed,
affirmative consent laws for colleges that receive state funding, and these so-called "yes
means yes" statutes require unambiguous verbal agreement between two students
before any sexual activity as well as between various levels of sexual activity. Setting
aside how realistic such requirements are, these laws do little to obviate the he-said-
she-said nature of most sexual-assault cases, and they also do nothing to clarify the
"How many beers is too many?" guessing game, as Rebecca O'Connor of RAINN
recently put it, that clouds whether someone is able to offer meaningful consent. Even
going so far as to dictate that any alcohol consumption is enough to nullify consent
would at least clear up the confusion that affirmative consent measures have left in
place. Drastic, maybe, but impossible to misunderstand.

What about alcohol?

There are growing efforts, and countless creative ideas, to try to minimize alcohol's role
on college campuses and the part it plays in sexual misconduct. While there is only one
known cause of rape—rapists—it is impossible to overstate the role that drinking to
excess plays in putting everybody involved in potentially dangerous situations. Limit
beer at sanctioned parties to cans, as UVA decided in the fallout from the Rolling Stone
scandal. Ban hard liquor, per Dartmouth. Lower the drinking age so staff or security
personnel could supervise parties. Open up sorority houses to take away fraternities’
home-field advantage. Encourage marijuana use. "I would never have [gone back to
John's room] if I had been sober,” Jane told investigators, and John says alcohol
basically annihilated his better judgment. It's hard to say they're wrong.
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